Council

September 11, 2013
Michigan Senate Committee on Natural Resources, Environment, and the Great Lakes

RE: Senate Bill 444 — Modify Permitting Process for Chemical Management of Aquatic Nuisance
Species

Dear Senators:

Tip of the Mitt Watershed Council, on behalf of over 2,500 members, wishes to extend our concern with
regards to Senate Bill (SB) 444.

SB 444 would make it easier to pollute our precious waterways with aquatic pesticides. Specifically, SB
444 would extend the applicable time period for a permit for chemical management of invasive species
from one year to three. It also allows a permittee to expand the area of chemical management and
amount of chemicals used without a review process and revision to the original permit.

For over 30 years the Watershed Council has worked with riparian landowners and lake associations to
address many water resources issues, including the control of aquafic nuisance plant growth. We
certainly understand that aquatic vegetation can become an inconvenience and can be detrimental to use
and enjoyment of our waterways. However, it is important to consider the larger picture, not only that of
short and long term recreational and ecological impacts, but the interests of other property owners and
commercial entities, as well as the 40 million people who rely in the Great Lakes for their drinking
water, jobs, or recreational activities.

A balanced aquatic plant community is a vital and necessary component of a healthy aquatic ecosystem.
Our native aquatic plants are the principal habitat feature of lakes and they help maintain clean water
and provide the oxygen that fish and other organisms need to survive. Chemical treatment of aquatic
nuisance species can be beneficial, but a system needs to be in place to assess treatment options and
efficacy, considering density and distribution of the vegetation as well as the potential harm that
chemicals can do in an aquatic-ecosystem. :

- Based upon our extensive work on aquatic nuisance vegetation within Northern Michigan, we have

serious concerns with certain provisions of this bill. Specifically, we are concerned with the following
provisions:

Moving the decision date on permits and certificates of coverage to April |




Moving the date upon which the Department must make a decision will prevent the Michigan
Department of Environmental Quality (MDEQ) from conducting diligent review. This section places an
unreasonable burden upon the MDEQ to review and make a decision on thousands of permit
applications in an extremely short period of time. This will hinder the ability for staff to provide a
thorough and adequate review of the permit application to ensure that adverse impacts will not occur in
Michigan’s lakes, streams, and Great Lakes. If anything, the state needs to increase the time for
chemical permits to realistically reflect the time needed for technical and public health review of these

complex projects.

Additionally, as an organization that assists lake associations and landowners develop treatment
programs that are both effective and have minimal impact on water resources, we know that very few, if
any, individuals will begin freatment prior to the current deadline of May 1. Most aquatic plant and
weed treatment will be applied when the water is warm enough, generally reaching a temperature of
approximately 65°F, and when there are undesired weeds present that need treatment — this it typically in

late May or early June.

Therefore, we do not believe the decision for when a permit needs to be approved or denied should be
modified to April 1.

‘Prohibiting DEQ from denial of an application submitted after proposed treatment date

Control of invasive aquatic plants with herbicide can be complicated because efficacy and selectivity are
affected by a number of factors. These include timing of application, as well as choice and concentration
of herbicide and duration of exposure of plants to herbicide. To be effective, treatments need to be
conducted at a time when the target non-native invasive plant is growing and susceptible to herbicide,
but non-target native plants are dormant and not susceptible. DEQ needs to have the ability to deny
permits that will not be effective due to an applicant who missed the appropriate treatment window.
Failure to deny a permit would results in an ineffective treatment that would still pose potential adverse
impacts to aquatic life and the water resource.

Registry of water bodies infested by aquatic nuisance species

Information for a registry needs to be supplied by experts who can vernify species, location, and density,
of infestation. In the absence of scientific information, managers are relying on anecdotal or local
observations of impacts to fisheries and recreation and making a decision about treatment. An accurate
identification of aquatic plants and algae is necessary to determine if a problem exists and the
appropriate course of action to correct a problem. Otherwise some control measures can actually cause
an increase in the nuisance species or cause negative impacts without providing beneficial control.

Additionally, many marine organisms can be difficult to identify. Some can only be identified by
molecular genetic analysis or by complex taxonomic assessments that are impossible for individuals -
without formal training. Information from citizens and agencies can be useful to serve as potential
identification. However, a registry needs to be based upon confirmed data by certified and trained

experts.

Extension of term of permit to 3 years
The number and kinds of plants and animals making up a lake community changes continuously. Over
the course of a few years, you can return to any location — whether it be the lakes, stream, wetland,




forest, or even your backyard — and you are likely to observe changes to the organisms found in the
community. New plants may appear and other plants disappear. These changes may be subtle or -
obvious, but we can count on communities changing over time in composition, structure, diversity, and
productivity. Lakes and their management needs can significantly change over the course of 3 years.
Therefore, a permit extension to cover 3 years will not result in proper management and control of

nuisance species.

The current permitting process accounts for the continual changes by requiring an annual review. The
current program already operates under general permits and certificates of coverage for aquatic nuisance
control activities where the environmental and public health risk is small to enable the program to
provide timely permitting decisions. Individuals can obtain approval for treatment in an extremely short
timeframe - within 15 working days of receipt of a complete application — for a nominal fee. Given the
potential adverse impacts that can result to environmental and human health from improper application

of chemicals, annual review under the current program is justified.

Changing scope of activity, including expansion of area of impact and increase in volume of chemicals,
without revision

Permit decisions must consider potential negative impacts to human health, non-target species, as well
as fish and fish habitat. However, this will not occur if individuals are allowed to change the scope of
treatment by expanding area of impact and chemicals used without needing to revise the permit. This
allows for the use of herbicides without any review which could have devastating effects and result in

ineffective treatments.

As previously mentioned, many factors influence success of aquatic invasive species treatment. These
same factors - timing of application, choice and concentration of herbicide, and duration of exposure of
plants to herbicide — also determine the impact of herbicides on environmental and public health.
MDEQ requires review of proposed treatment to ensure that the treatment will be successful and adverse

Impacts are minimized.

Expansion could subsequently occur in areas with threatened or endangered species or in areas with
drinking water intakes. It is important that chemicals used in ponds, lakes and streams that lead into
reservoirs not contaminate the public drinking water supply. Avoidance of drinking water contamination
can only occur if DEQ knows what chemicals are applied where and when. Without a requirement to
revise the permit, a greater quantity of chemicals could be applied to areas with private wells in close
proximity to the waterbody or in areas that have community wells, public water supplies, or potable
reservoirs. This presents a huge and unacceptable risk to public health,

Additionally, allowing expansion of the area of impact could infringe upon private property rights. Part
of the review process requires verification that all property owners are aware of the application and _
provides opportunity for individuals to voice concemn. We actually receive numerous inquiries from
residents concerned with application of herbicides near their property where their children,
grandchildren, and pets swim and play. The permit and revision process allows property owners to

- avoid being in or near waters that have exposed to chemicals. Expansion of areas without a review will
mean that individuals may-not be properly notified that chemicals that could be harmful are being

applied.




Allowing expansion of area of impact and an increase in amount of chemicals without review
completely bypasses the structure developed to ensure harm does not come to the environment or our
citizens. Any change in scope to activity should be required to go through a revision process that allows
for impacts to the water resources and public health to be avoided and minimized.

Local ordinance assessing fees for prevention and control of aquatic nuisance species

Local governments can already pass local ordinances to control nuisance plants. Additionally, there is
already a system in place for addressing the control of aquatic nuisance species, using tools such as
Special Assessment Districts or the formation of a Lake Improvement Board(LIB). Those systems
require energetic debate and discussion at the local level, but also allow for the democratic process to
play out, in full. Two recent examples of these tools are available in our 4-coutny service area. Emmet
County passed a Phragmites Control Ordinance in 2010, after a process that included consultation and
discussions with all the townships involved. After a few meetings and close examination of options
available, the townships agreed that the county should take the lead. The ordinance was passed with no
problem, and a Phragmites control program is in place, working well every summer in partnership with
the County, Townships, a local lake association, and the Watershed Council.

Additionally, in 2010 a new LIB was formed for Paradise Lake in Carp Lake Township in accordance
with Part 309, Inland Lakes Improvements, of the Natural Resources and Environmental Protection Act,
PA 451 of 1994, as amended. The local community was faced with many difficult challenges arising
from the invasion of Eurasian Watermilfoil into Paradise Lake. After a thorough community debate and
discussion of treatment options, the LIB was formed. This group opted for an innovative means of
invasive weed treatment called Laminar Flow Aeration (via a pilot project in the west bay) and a
concentrated weevil stocking program elsewhere in the lake. Weevils are native to Michigan and can be
a successful biological control of Eurasian Watermilfoil, if used correctly.

Replacing those tools with a short-circuited process, allowing locals to arbitrarily charge fees to boaters,
is fraught with problems. First, we doubt this would effectively raise the money needed in a timely
manner. What parameters are taken into account when a government decides what to charge? How
does a government know what to charge, if they don’t know how many users will be on the lake in any
given season? SB 444 says the fee shall not be charged after the aquatic nuisances are eradicated.
However, dealing with invasive species such as Eurasian Watermilfoil, which is a major target of
chemical controls in Michigan lakes, is very problematic if being used as a parameter for ending the fee.
~ Invasive species are not usually eradicated. Rather, they pose a management problem far into the fufure.

Conclusion
We appreciate the interest in freatment of aquatic species and agree we must remain vigilant in our

efforts to protect our water bodies from these aquatic nuisance species. Our lakes, streams, and wetlands
contribute recreational and aesthetic values that are crucial to the quality of life and economic vitality of
Northern Michigan communities. Chemical treatments can provide relief and are an important tool for
lasting control. However, there are associated risks. Improper use of aquatic pesticides may have greater
ecological and public health impacts than no treatment. It is the duty of the state to ensure that conirol of
aquatic vegetation does not have significant adverse ecological impacts on fish and wildlife or threaten

human health.




Many provisions in Senate Bill 444 fail to adequately protect the health of Michigan’s natural resources
and citizens. It modifies the permitting process for aquatic invasive species in a manner that jeopardizes
public health, private property rights, and the health of our water resources. Therefore, we urge you to

oppose SB 444,

Thank you for the opportunity to comment. If you have any questions or concerns about the comments
provided, please feel free to contact me at grenetta@watershedcouncil.org or 231-347-1181.

Sincerely,

L

Grenetta Thomassey
Program Director




